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OVERVIEW  OF  THE 
FAMILY  COURT 
IN  ONTARIO 


What  Is  a  Unified  Family  Court  ? 

Unified  family  courts  are  unified  in  more  than  one  way.  First,  they  exercise  a  single, 
comprehensive  jurisdiction  over  all  legal  matters  and  disputes  related  to  the  family.  This 
specialty  court  ideally  allows  family  problems  to  be  dealt  with  in  an  integrated  manner.  Second, 
these  family  courts  are  also  unified  with  respect  to  support  services,  such  as  mediation  services, 
resource  and  information  services,  and  legal  services,  which  are  now  attached  to  one  court.  This 
complements  the  judicial  side  of  the  court  and  mitigates  the  adversarial  nature  of  court 
proceedings.  It  also  seeks  to  achieve  non-adversarial  resolutions  of  family  disputes  by  narrowing 
down  the  number  of  contentious  issues  and  attempting  to  divert  as  many  disputes  as  possible 
from  formal  court  hearings. 

This  paper  will  describe  how  this  general  philosophy  has  been  put  into  practice  in  the  Superior 
Court  of  Justice,  Family  Court.  It  will  focus  on  the  court's  structure  and  the  current  expansion 
project. 

History 


In  July  1977,  the  Unified  Family  Court  of  Hamilton- Wentworth  opened  as  a  three  year  pilot 
project.  It  was  the  result  of  a  federal-provincial  agreement  to  implement  the  law  reform 
commission  reports  advocating  the  adoption  of  unified  family  courts.  In  1982,  the  Unified 
Family  Court  of  Hamilton-Wentworth  was  made  a  permanent  entity. 

The  court  was  expanded  to  include  four  more  sites  in  1995  and  its  name  was  changed  to  the 
Family  Court,  a  branch  of  the  Ontario  Court  of  Justice  (General  Division).  The  new  courts  were 
located  in:  Middlesex  County  (London),  Frontenac  County  (Kingston),  Lennox  &  Addington 
County  (Napanee)  and  Simcoe  County  (Barrie). 

The  government  of  Ontario  is  committed  to  expanding  the  Family  Court  across  the  province. 
Twelve  sites  have  been  announced  for  opening  this  year.  These  new  sites  are:  Ottawa, 
Newmarket,  Oshawa,  Peterborough,  Lindsay,  Coburg,  Bracebridge,  St.  Catherines,  Cornwall, 
L'Orignal,  Brockville,  and  Perth.  The  names  of  Ontario’s  courts  have  also  changed.  The  General 
Division  is  now  called  the  Superior  Court  of  Justice  and  the  Provincial  Division  is  now  called 
The  Ontario  Court  of  Justice. 


Structure 


The  legislation  setting  out  the  structure  of  the  Family  Court  has  been  amended  a  number  of  times 
since  the  original  pilot  project  started  in  1977.  The  current  structure  is  set  out  in  the  Courts  of 
Justice  Act,  R.S.O.  1990,  c.43,  which  has  been  recently  amended. 

The  Family  Court  is  a  part  of  the  Superior  Court  of  Justice  and  is  created  under  s.  21.1  of  the 
Courts  of  Justice  Act.  As  part  of  the  Superior  Court  of  Justice,  the  head  of  the  Family  Court  is  the 
Chief  Justice  of  the  Ontario  Court,  assisted  by  the  Associate  Chief  Justice.  There  is  also  a  Senior 
Judge  of  the  Family  Court,  who  has  enumerated  duties,  which  will  be  discussed  below. 

In  locations  where  the  Family  Court  exists,  jurisdiction  for  all  family  law  proceedings  is  unified 
into  one  court.  The  list  of  matters  within  the  jurisdiction  of  the  Family  Court  is  contained  in  a 
schedule  to  s.  21.8  of  the  Courts  of  Justice  Act.  In  short,  the  court  has  jurisdiction  over  all  claims 
for  divorce,  support,  custody,  access,  equalization  of  net  family  property,  and  trust  claims.  Judges 
of  the  court  also  exercise  the  jurisdiction  of  an  Ontario  Court  of  Justice  judge  in  child  protection 
and  adoption  proceedings. 

The  Senior  Judge  of  the  Family  Court  has  certain  responsibilities  that  are  defined  in  s.  14(5)  of 
the  Courts  of  Justice  Act.  These  include  advising  the  Chief  Justice  of  the  Superior  Court  on 
education  of  judges  sitting  in  Family  Court,  practice  and  procedure  in  the  Family  Court, 
including  the  mediation  services,  the  expansion  of  the  Family  Court,  and  the  expenditure  of 
funds  budgeted  for  the  Family  Court.  The  Courts  of  Justice  Act  provides  that  the  Senior  Judge  of 
the  Family  Court  is  a  member  of  the  Family  Rules  Committee.  Senior  Justice  Steinberg  is  the 
current  chair  of  the  Rules  Committee.  The  Senior  Judge  is  also  required  to  meet  with  the  local 
statutory  committees  (described  below)  from  time  to  time. 

The  court  is  made  up  of  a  group  of  core  Family  Court  judges,  who  have  made  a  commitment  to 
family  justice  and  give  the  court  its  specialized  nature.  Supplementing  this  core  group  of  judges 
will  be  judges  from  the  rest  of  the  Superior  Court  of  Justice,  who  have  an  interest  in  family  law 
and  will  be  rotated  in  on  both  a  scheduled  and  as  needed  basis. 

Community-Based  Advisory  Committees 

Sections  21.13  and  21.14  of  the  Courts  of  Justice  Act  provide  for  two  committees  to  be 
associated  with  the  Family  Court.  The  Community  Liaison  Committee  is  comprised  of  judges, 
lawyers,  persons  employed  in  courts  administration  and  other  residents  of  the  community,  who 
are  appointed  by  the  Chief  Justice  of  the  Superior  Court  or  his  or  her  delegate.  The  purpose  of  the 
Community  Liaison  Committee  is  to  provide  a  forum  for  the  regular  users  of  the  Family  Court  to 
discuss  issues  relating  to  its  operation. 

The  Community  Resource  Committee  (s.  21.14)  is  comprised  of  judges,  lawyers,  members  of 
social  service  agencies,  persons  employed  in  courts  administration  and  other  residents  of  the 
community,  as  appointed  by  the  Chief  Justice  of  the  Superior  Court  or  his  or  her  delegate.  The 
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purpose  of  the  Community  Resource  Committee  is  to  identify,  support  and  promote  resources 
relating  to  family  law  in  the  community. 

The  Support  Services  ("Social  Arm") 

The  Family  Court  in  Ontario  offers  three  main  support  services  to  litigants  at  every  site: 

1.  Mediation  services  -  Government  funded  mediation  services  are  provided  for  all  issues 
arising  on  family  breakdown  including  custody,  access,  support  and  property  division. 
The  services  are  offered  on  a  fee  for  service  basis,  with  the  fee  determined  on  a  sliding 
scale  geared  to  income.  Full  mediation  of  complex  issues  is  provided  off-site,  as  is  an 
on-site  mediator  who  will  mediate  interim  or  discrete  issues  arising  from  a  court's  daily 
lists; 

2  Family  Law  Information  Centre  -  The  Centre  is  a  comprehensive  resource  on  family  law 

materials  and  support  services.  It  will  be  staffed  by  three  types  of  specially  trained 
personnel,  who  will  provide  individualized  service  to  family  law  litigants:  a  court  staff 
person,  a  legal  aid  advice  lawyer,  and  an  information  and  referral  co-ordinator,  provided 
through  the  mediation  service; 

3  Family  Law  Information  Meetings  -  The  mediation  service  provider  will  be  responsible 

for  administering  regular  information  sessions  on  the  effects  of  separation  and  divorce 
on  adults  and  children. 

The  Family  Law  Rules 

On  September  15,  1999,  a  new,  comprehensive  set  of  rules  in  family  law  proceedings  will  come 
into  effect  in  the  Superior  Court  of  Justice  Family  Court  and  in  the  Ontario  Court  of  Justice.  The 
Family  Law  Rules  are  the  result  of  nine  years  of  work  by  the  Family  Rules  Committee,  a  body 
created  under  the  Courts  of  Justice  Act  to  make  rules  relating  to  family  law  practice  and 
procedure. 

Implementation  1999 


A  lot  of  work  must  be  done  to  be  ready  for  the  expansion  of  the  Family  Court  and  the  new  rules. 
Judges  are  working  on  new  court  schedules.  Training  on  the  new  rules  and  the  new  courts  is 
being  organized  for  the  bench,  bar  and  court  staff  Mediation  service  contracts  must  be  tendered, 
evaluated  and  awarded. 

One  of  the  key  features  of  the  implementation  process  is  the  creation  of  Local  Implementation 
Committees.  The  new  sites  will  have  Local  Implementation  Committees  that  are  comprised  of 
local  representatives  from  the  bench  (Superior  Court  of  Justice  and  Ontario  Court  of  Justice), 
courts  administration,  legal  aid,  and  the  bar.  Local  members  on  the  committee  will  also  represent 
the  following  agencies:  Family  Responsibility  Office,  The  Children's  Lawyer,  Children's  Aid 
Societies. 
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The  Local  Implementation  Committee  will  consult  on  various  aspects  of  implementation, 
including  the  local  court  schedule  and  the  set-up  of  the  Family  Law  Information  Centre.  The 
Local  Implementation  Committee  will  also  organize  a  training  session  for  the  local  bar  on  the 
structure  and  procedures  of  the  new  Family  Court.  It  is  anticipated  that  members  of  the  Local 
Implementation  Committees  will  form  the  core  of  the  Community  Liaison  and  Community 
Resources  Committees  once  the  new  courts  open. 

The  stakeholders  will  have  an  important  role  to  play  in  the  implementation  process.  They  will 
keep  the  committee  informed  of  the  impact  of  the  court  on  their  work  and  their  business.  They 
will  advise  the  committee  of  their  needs  to  ensure  a  smooth  transition  to  the  new  court  for  their 
work  and  their  clients.  They  will  participate  in  all  aspects  of  the  committee  work. 

This  expansion  of  the  Family  Court  is  an  ambitious  project,  which  requires  the  cooperation  of  the 
bench,  bar  and  courts  administration.  These  groups,  working  together  and  with  the  other 
stakeholders,  can  achieve  great  progress  for  family  law  litigants  in  Ontario. 
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Family  Court  Locations 

Regional  Municipality  of  Durham  (Durham) 

County  of  Frontenac  (Kingston) 

County  of  Haliburton  (Lindsay) 

Regional  Municipality  of  Hamilton- Wentworth  (Hamilton) 

County  of  Lanark  (Perth) 

United  Counties  of  Leeds  and  Grenville  (Brockville) 

County  of  Lennox  and  Addington  (Napanee) 

County  of  Middlesex  (London) 

Territorial  District  of  Muskoka  (Bracebridge) 

The  part  of  The  Regional  Municipality  of  Niagara  that  was  the  County  of  Lincoln  as  it 
existed  on  December  31,  1969  (St.  Catherines) 

County  of  Northumberland  (Cobourg) 

Regional  Municipality  of  Ottawa-Carleton  (Ottawa) 

County  of  Peterborough  (Peterborough) 

United  Counties  of  Prescott  and  Russell  (L'Orignal), 

County  of  Simcoe  (Barrie) 

United  Counties  of  Stormont,  Dundas  and  Glengarry  (Cornwall) 

County  of  Victoria  (Lindsay) 

Regional  Municipality  of  York  (Newmarket) 
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EXECUTIVE  SUMMARY  OF 
THE  NEW FAMIL Y  LAW 

RULES 


FAMILY  LAW  RULES 
EXECUTIVE  SUMMARY 


This  executive  summary  consists  of  four  parts: 

A.  General  features  of  the  draft  rules 

B.  Step-by-step  guide  to  the  procedure  in  the  draft  rules 

C.  Important  changes  from  the  existing  rules 

D.  Other  details 

A.  GENERAL  FEATURES 

1)  Rules  specially  designed  for  family  law  cases 

The  rules  have  been  designed  by  family  law  practitioners,  judges  and  court  administrators 
specifically  for  family  law  cases.  They  are  meant  to  be  a  complete  set  of  procedures.  Civil 
rules  that  are  unnecessary  or  inapplicable  in  family  law  cases,  because  of  complexity  or 
cost,  have  been  eliminated.  Recourse  to  the  Rules  of  Civil  Procedure  would  be  made  only 
where  the  court  considers  it  appropriate. 

Rules  are  to  be  interpreted  to  meet  the  objective  of  dealing  with  cases  justly,  including 
active  management  of  cases  by  the  court. 

2)  Same  rules  and  forms  for  all  courts 


The  Family  Court  Branch  of  the  Superior  Court  of  Justice  and  the  Ontario  Court  of 
Justice  would  have  the  same  procedures  and  forms.  The  Superior  Court  of  Justice  in 
non-Family  Court  centres  would  remain  under  the  current  rules  until  further  Family  Court 
expansion. 

3)  Easy  to  use 

For  ease  of  learning  and  use,  the  rules  are  grouped  in  parts  following  the  steps  in  a  case 
from  start  to  finish  (with  special  emphasis  on  enforcement).  Every  sub-rule  has  its  own 
heading.  Form  numbers  are  the  same  as  the  rule  creating  the  form,  permitting  instant 
cross-referencing. 


4)  Accessible  to  the  public 

The  rules  and  forms  use  plain  language  because  of  the  increasing  number  of  parties 
without  lawyers  in  all  courts  and  so  that  parties  who  have  a  lawyer  will  be  able  to 
understand  the  court  documents  in  their  case.  The  process  is  designed  to  be  simpler  and 
cheaper  in  the  great  majority  of  cases  where  the  issues  are  relatively  simple. 


5)  Simplified  pleadings  and  financial  statement 


There  is  only  one  originating  document,  an  application,  for  all  cases  although  there  will 
be  distinct  forms  for  divorce,  protection  cases,  and  adoption.  It  is  a  short  document 
containing  only  the  essential  facts,  and  can  be  filled  out  by  an  unrepresented  party.  It  can 
also  accommodate  a  complex  case  requiring  detailed  pleading  of  facts  and  law.  The 
answer  and  reply  forms  are  similar  to  the  application.  The  financial  statement  provides  a 
complete  picture  of  income,  expenses,  assets  and  debts  and  is  also  easy  to  use. 

6)  Case  management  and  settlement  features 

The  rules  include  specific  timelines  within  which  child  protection  cases  and  other  cases 
must  proceed. 

In  addition,  the  new  rules  incorporate  case  management  principles  such  as  a  fixed  date 
system  for  certain  cases  for  events  before  trial  and  a  case  conference  early  in  the  case  to 
schedule  events,  explore  ways  to  resolve  matters  in  dispute  and  organize  disclosure  of 
information.  Settlement  (pre-trial)  conferences  may  also  be  ordered  in  contested  cases. 

7)  Continuing  record  for  pre-trial  events 

All  documents  served  from  the  start  of  a  case  up  to  (but  not  including)  the  trial  are  to  go 
into  a  single,  permanent  record,  which  would  also  contain  judges  endorsements  and 
orders.  Duplication  and  proliferation  of  paper  would  be  avoided  and  court  files  would  be 
better  organized. 

B.  STEP-BY-STEP  GUIDE  TO  THE  PROCEDURE 

Applicant  chooses  where  to  start  the  case:  R.  5. 

•  Must  generally  be  where  a  party  lives  or,  in  a  custody  and  access  case,  where  the 
child  lives  (unless  there  is  immediate  danger  to  the  child):  R.  5(l)(a)(b),  5(2). 

•  Parties  can  agree  on  another  place  but  must  get  court's  permission  in  advance:  R. 
5(l)(c). 

•  All  steps  (filings,  motions,  hearings)  are  where  case  is  started  until  the 
enforcement  stage,  unless  case  is  transferred:  R.  5(4). 

Applicant  starts  case  by  issuing  application:  R.  8(1). 

•  Common  form  except  for  divorce,  child  protection,  adoption  cases:  R.  8(1). 

•  Simple,  easy  to  use  form.  Can  also  accommodate  large,  complex  case:  Form  8. 
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•  Application  is  given  a  first  court  date  where  no  claim  for  divorce  or  property:  R. 
8(4),  39. 

•  But  if  only  a  divorce  is  claimed,  court  date  is  not  set  until  case  is  defended:  R. 
8(5) 

Financial  statement  must  be  filed  with  application,  reply  or  notice  of  motion  in  support  or 
property  case:  R.  13(1), (10). 

•  Can  be  ordered  by  court  in  custody/access  case:  R.  13(3). 

•  Must  attach  latest  tax  return  or  direction  to  Revenue  Canada  to  release  it:  R.  13(7). 

•  Must  be  corrected  as  information  comes  to  light  and  updated  as  information 
changes:  R.  13(15). 

Continuing  court  record  created  when  application  filed:  R.  9(1). 

•  All  documents  are  filed  in  this  record  up  to  trial:  R.  9(5),  23(1). 

•  When  case  goes  to  trial,  trial  record  is  prepared  with  only  documents  needed  for 
trial:  R.  23(1). 

Applicant  serves  application  by  special  service:  R.  8(6),  6(3). 

•  Special  service  includes  personal  service  and  service  on  a  lawyer:  R.  6(3)(a)(i), 
6(3)(b) 

Late  filing  of  documents  not  permitted  without  court  order:  R.3(7) 

Respondent  has  30  days  to  serve  and  file  answer:  R.  10(1). 

•  Time  for  answer  is  60  days  if  respondent  served  outside  Canada  and  the  United 
States:  R.  10(2). 

•  If  no  answer,  case  goes  by  default  hearing  on  first  court  date:  R.  10(5). 

•  If  no  answer  to  case  claiming  only  a  divorce,  undefended  divorce  goes 
automatically  to  a  judge  with  affidavit  evidence:  R.  36(5). 

•  Simple,  easy  to  use  form.  Can  also  accommodate  large,  complex  cases:  Form  10. 

•  Can  include  a  claim  by  respondent  against  applicant  or  any  other  person:  R.  10(3). 
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If  case  involves  support  or  property,  financial  statement  required  with  answer:  R. 
13(1). 


Motion  for  temporary  order  can  be  brought  anytime. 

•  But  no  motion  served  or  heard  before  case  conference,  except  in  case  of  urgency, 
hardship  or  interest  of  justice:  R.14(4) 

•  Minimum  notice  period  is  4  days:  R.  14(11). 

•  Motion  can  be  without  notice  if  notice  unnecessary  or  not  reasonably  possible,  if 
immediate  danger  to  a  child  or  party  or  if  service  would  have  serious 
consequences:  R.  14(12). 

•  Financial  statement  more  than  30  days  old  must  be  redone,  unless  affidavit 
swearing  no  change:  R.  13(12) 

•  Telephone  and  videoconference  motions  available  as  of  right.  Initiating  party 
responsible  for  arrangements:  R.  14(8). 

Variations  of  existing  orders  are  to  be  done  by  motion  instead  of  by  application:  R.  15(1). 

Special  streamlined  motion  procedure  for  child  support  variation  cases:  R.  15(9)-(12). 

A  motion  may  be  made  for  summary  judgment  in  any  case  except  for  obtaining  a  divorce: 

R.  16(2). 

Case  conference  scheduled  with  a  judge  [or  authorized  person] — in  every  defended  case: 
R-  1 7(1 )(a) 

•  Purposes  are  to  narrow  issues,  consider  alternative  dispute  resolution,  schedule 
case  events,  and  ensure  disclosure:  R.  17(4). 

Each  party  must  disclose  all  relevant  documents  on  request:  R.  19(1). 

•  Documents  must  be  produced  or  copied  on  request:  R.  19(2). 

•  Omissions  or  errors  must  be  corrected:  R.  19(8). 

Questioning  of  parties  before  trial  (examination  for  discovery  or  cross-examination  on 

affidavit)  available  only  by  consent  or  by  court  order  except  in  child  protection  cases 

where  questioning  available  as  of  right:  R.  20(3),  (4). 

Offer  to  settle  must  be  signed  by  party  making  it  as  well  as  party's  lawyer:  R.  18(4).  Rule 

applies  to  offers  made-at  any  time,  even  before  case  is  started:  R.  18(2). 
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Settlement  (pre-trial)  conference  held  if  judge  directs  it:  R.  17(1  )(b). 

•  Expected  to  occur  in  vast  majority  of  cases. 

•  Conference  briefs  required,  to  be  returned  after  conference:  R.  17(13),  (21). 

Clerk  serves  the  parties  with  a  warning  notice  if  case  is  not  scheduled  for  trial  within  200 
days  after  it  was  started.  If  no  steps  are  taken  by  parties  to  activate  the  case  within  30 
days,  clerk  may  dismiss  the  case:  R.  39(1 1),  (12),  40(4),  (5) 

Trial  management  conference  held  if  judge  directs:  R.  17(1  )(b). 

Trial  cannot  be  heard  by  judge  who  conducted  settlement  (pre-trial)  conference:  R. 
17(24). 

Costs  to  be  decided  at  each  step  of  case  by  judge  hearing  that  step:  R.  24(10). 

•  Successful  party  presumed  entitled  to  costs  (no  presumption  in  child  protection 
cases  or  if  party  is  government  agency)  unless  party  has  behaved  unreasonably:  R. 
24(1),  (2),  (3). 

• 

•  Offers  and  behaviour  in  relation  to  case  taken  into  account  in  deciding  whether 
party  behaved  unreasonably:  R.  24(5). 

•  Presumption  of  costs  of  step  in  the  case  against  absent  party  or  party  not  prepared 
to  proceed  with  step:  R.  24(7). 

Successful  party  prepares  draft  order  for  approval  by  other  parties  and  signature  by  court 
staff:  R.  25(2). 

•  If  successful  party  has  no  lawyer  or  if  order  not  prepared  in  10  days,  other  party 
can  prepare  order:  R.  25(3). 

•  If  no  party  has  a  lawyer,  court  staff  will  prepare  it:  R.  25(11). 

•  If  party  fails  to  approve  draft  order  in  10  days,  order  may  be  signed  without 
approval:  R.  25(8). 

•  Orders  must  be  served  on  all  parties  by  regular  service:  R.  25(13). 

Rules  place  major  emphasis  on  enforcement  measures. 

•  Enforcement  takes  place  generally  where  recipient  resides  or,  for  custody/access 
order,  where  the  child  resides:  R.  5(5),  (6). 
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•  Recipient  can  require  financial  statement  from  payor  in  default:  R.  27(1),  (2). 

•  Recipient  can  require  income  source  to  provide  information  about  payor:  R.  27(7) 

•  Recipient  can  require  payor  to  come  to  financial  examination:  R.  27(11). 

•  Refusal  to  come  to  financial  examination  punishable  by  40  days  in  jail:  R.27(20). 

•  Garnishment  available  to  seize  joint  bank  accounts  and  other  joint  debts: 

R.  29(4)-(7). 

•  Procedure  for  contempt  orders  set  out  in  detail:  R.  3 1 . 

C.  IMPORTANT  CHANGES  FROM  CURRENT  PROCEDURE 

The  rules  apply  to  all  family  law  cases  in  the  Family  Court  of  the  Superior  Court  of 
Justice,  and  the  Ontario  Court  of  Justice:  R.  1  (2).  If  a  case  is  both  family  law  and  other 
matters,  these  rules  apply  by  consent  or  by  order:  R.  1(4).  These  rules  apply  to  cases  in 
progress  except  as  ordered:  R.  I  (  14).  The  court  may  lengthen  a  timeline  only  if  the  best 
interests  of  the  child  require  it:  R.  33(3) 

The  rules  include  specific  timelines  within  which  all  child  protection  cases  must  proceed: 

R.  33. 

Other  domestic  cases  must  proceed  within  an  outside  timeline  of  230  days:  R.  39,  40. 

Considerable  interpretative  guidance  is  provided  to  promote  the  overall  objective  of 
dealing  with  cases  justly:  R.  2(2)-(4).  Courts  have  a  duty  to  actively  manage  cases:  R. 
2(5). 

Late  filing  of  documents  is  not  permitted  without  an  order:  R.  3(7). 

Parties  may  be  questioned  for  a  motion  or  before  trial  only  on  consent  or  by  order,  except 
in  child  protection  cases:  R.  20(3),  (4).  The  order  is  to  be  made  only  if 

•  it  would  be  unfair  to  the  requesting  party  to  carry  on  without  the  information; 

•  the  information  is  not  easily  available  by  other  means;  and 

•  the  questioning  will  not  cause  significant  delay  or  undue  expense:  R.  20(5). 

The  requesting  party  must  also  have  served  all  material  required  by  the  rules  and  must 
promise  not  to  serve  any  more  material  for  the  next  step  in  the  case  except  in  reply  to  the 
answer:  R.  20(8). 
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The  continuing  record  is  created  when  the  application  is  issued:  R.  9(1).  All  documents 
filed  in  the  case  go  in  the  continuing  record  and  a  party  must  not  serve  or  file  a  document 
that  is  already  in  the  record:  R.  9(7),  (8).  A  separate  trial  record  is  prepared  when  a  case 
goes  to  trial:  R.  9(5),  23(1). 

Financial  statements  are  required  from  all  parties  in  support  and  property  cases  and  can  be 
ordered  by  the  court  in  custody  or  access  cases:  R.  13(1),  (3).  “full  and  frank  disclosure” 
is  required  and  financial  statements  will  be  rejected  for  filing  if  income  tax  returns  (or  a 
direction  to  Revenue  Canada)  are  not  attached:  R.  13(6),  (7).  Documents  required  to  be 
accompanied  by  a  financial  statement  will  also  be  rejected  if  they  are  missing:  R.  13(10). 
Financial  statements  must  be  corrected  and  updated  as  information  comes  to  light  and 
must  be  redone  for  a  motion,  settlement  conference  or  trial  if  more  than  30  days  old 
unless  an  affidavit  swears  there  is  no  change:  R.  13(15),  (12). 

The  successful  party  is  presumed  entitled  to  costs,  but  an  unreasonable  successful  party 
may  lose  those  costs  or  even  have  to  pay  costs:  R.  24(1),  (4).  After  each  step  in  a  case,  the 
judge  who  has  heard  it  is  to  decide  the  amount  of  costs:  R.  24(10).  If  success  is  divided, 
the  court  may  apportion  costs  as  appropriate:  R.  24(6).  In  exceptional  cases  costs  may 
include  a  penalty  for  unreasonable  behaviour:  R.  24(4),  (S).  Costs  of  a  step  may  be 
awarded  against  a  party  who  fails  to  come  prepared  for  the  step:  R.  24(7).  If  a  party  has 
acted  in  bad  faith,  the  court  is  required  to  decide  costs  on  a  full  recovery  basis  payable 
immediately:  R.  24(8). 

Garnishment  of  joint  debts  is  made  available:  R.  29(7).  The  garnishee  must  notify  the 
joint  debtor  and  pay  half  of  the  debt  as  on  an  ordinary  garnishment,  but  the  money  is  to  be 
held  for  30  days  to  allow  the  joint  debtor  to  make  a  claim  to  the  money  by  motion: 

R.  29(8),  (9)  ' 

D.  OTHER  DETAILS 

Practice  directions  must  be  approved  in  advance  by  the  chief  justice  or  chief  judge  and 
published  in  the  Ontario  Reports:  R.  1(10).  Existing  practice  directions  are  to  be  revoked: 
R.  1(11). 

Representation  of  parties  must  be  by  a  lawyer  (not  a  student),  except  by  order:  R.  (1). 

Removal  of  a  lawyer  from  a  case  requires  notice  to  the  other  parties,  but  they  are  not 
served  with  the  affidavit  on  the  motion  for  removal:  R.  4(13).  Once  an  order  of  removal  is 
made  it  must  be  served  on  all  parties:  R.  4(15)(b). 

The  place  for  starting  a  case  is: 

•  generally  where  a  party  resides 

•  for  custody  or  access,  where  the  child  resides  unless  there  is  immediate  danger  (it 
will  be  transferred  after) 
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with  the  courts  permission  in  advance,  where  the  parties  choose:  R.  5(1) 


All  steps  in  a  case  (except  enforcement)  take  place  where  the  case  started  unless  it  is 
transferred  elsewhere:  5(4). 

The  place  for  enforcement  is: 

•  for  support  and  other  payments,  generally  where  the  recipient  resides 

•  for  custody  or  access,  generally  where  the  child  resides 

•  for  property,  generally  where  the  person  enforcing  resides  or  where  the  property 
is:  R.5(6). 

Service  of  documents.  There  are  two  categories  of  service:  regular  service,  for  virtually 
all  documents,  and  special  service,  required  for  an  application  (the  document  that  starts 
the  case),  summons  to  a  witness,  contempt  motion  and  notice  of  default  hearing.  Regular 
service  includes  mail,  courier,  document  exchanges,  fax  and  special  service.  Special 
service  includes  personal  service,  acceptance  of  service  by  a  lawyer,  service  on  a  party's 
lawyer,  mail  if  a  receipt  card  is  returned,  and  leaving  a  copy  with  an  adult  together  with 
mailing  a  copy  Strict  limits  are  imposed  on  fax  service:  R.  6. 

An  application  starts  the  case:  R.  8(1).  Where  only  a  divorce  is  claimed,  a  court  date  is  set 
when  an  answer  is  filed:  R.  8(5).  In  custody,  access,  and  support  cases,  a  court  date  is  set 
when  the  application  is  issued:  R.  8(4),  39. 

Child  protection  cases  are  governed  by  a  specific  timetable  of  events:  R.  33.  The  child 
protection  hearing  is  to  be  completed  within  120  days  from  the  start  of  the  case.  The  court 
may  lengthen  a  time  in  the  timetable  only  if  the  best  interests  of  the  child  require  it:  R. 
33(3) 

Other  domestic  cases  must  be  set  down  or  trial  within  230  days  from  the  start  of  the  case: 

R.  39.  40,  Cases  involving  a  claim  for  custody,  access  or  support  (but  not  divorce  or 
property),  are  assigned  a  first  court  date  when  the  case  is  started:  R.  39(6).  On  or  before 
the  first  court  date,  a  clerk  confirms  that  the  case  is  ready  to  proceed  before  a  judge  and 
refers  the  parties  to  information  about  the  family  court  process  and  alternatives  to  court: 

R.  39(5). 

Cases  involving  claims  for  divorce  or  property  are  not  managed  from  the  beginning: 

R.39(8)(a).  Case  management  is  triggered  by  a  party's  request  for  a  case  conference  or  by 
the  bringing  of  an  urgent  motion:  R.  39(8)(b). 

All  other  cases  (for  example  enforcement  and  adoption  cases)  may  be  governed  by  a 

timetable  if  a  judge  orders  this  to  advance  the  case. 
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An  answer  must  be  filed  within  30  days  (60  days  if  the  respondent  is  served  outside 
Canada  and  the  United  States):  R.  10(1),  (2).  The  respondent  can  make  a  claim  in  the 
answer  against  the  applicant  or  anyone  else,  who  is  then  added  as  another  respondent:  R. 
10(3).  Requirement  applies  to  child  protection  cases. 

No  motion  will  be  heard  before  a  case  conference  except  in  the  interest  of  justice: 
R.14(4). 

Telephone  and  videoconference  motions  are  available  as  of  right,  with  the  initiating  party 
responsible  for  the  arrangements:  R.  14(8). 

All  variations  of  orders  are  to  be  done  by  motion,  with  a  streamlined  procedure  for  child 
support  variations:  R.  15(1),  (9)-(12). 

A  case  conference  is  to  be  held  in  every  contested  case  shortly  after  the  answer  is  filed  to 
narrow  issues,  consider  how  to  resolve  them  (including  alternative  dispute  resolution)  and 
schedule  events  in  a  case,  including  the  settlement  (pre-trial)  conference:  R.  17(l)(a),  (4). 
It  is  optional  for  enforcements:  R.  17(12). 

A  settlement  (pre-trial)  conference  will  be  held  if  a  judge  directs  it:  R.  17(l)(b).  This  is 

expected  to  occur  in  the  great  majority  of  cases.  Conference  briefs  are  required  but  are  to 
be  returned  after  the  conference:  R.  17(21). 

A  trial  management  conference  may  be  directed  by  a  judge  to  structure  and  schedule  the 
trial  in  a  case  that  does  not  settle:  R.  17(1  )(b),  (6). 

Parties  and  lawyers  with  full  authority  must  appear  at  case  conferences,  settlement  (pre¬ 

trial  conferences  and  trial  management  conferences:  R.  17(1 5).  Telephone  and 
videoconference  may  be  used  with  a  judge's  permission,  with  the  parties  responsible  for 
the  arrangements:  R.  17(16). 

A  Judge  who  conducts  a  settlement  conference  about  an  issue  cannot  hear  the  trial  of  the 

issue  or  the  enforcement  of  the  issue  in  any  circumstances:  R  17(24). 

An  offer  to  settle  must  be  signed  by  the  party  and  the  lawyer:  R.  18(4). 

All  relevant  documents  must  be  disclosed  in  an  affidavit  of  documents,  produced  on 
request  and  copied  at  the  expense  of  the  requesting  party:  R  19(1),  (2).  Any  document 
mentioned  in  a  party's  pleadings  must  on  request  be  produced  and  copied:  R.  19(3).  The 
affidavit  of  documents  must  be  corrected  or  updated  as  documents  come  to  light:  R.19(8) 

A  trial  record  must  be  served  by  the  applicant  14  days  before  trial,  to  which  the 
Respondent  may  add:  R.14(l) 
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Trial  evidence  by  affidavit  or  electronic  means  may  be  permitted  by  the  court  on  consent, 
on  minor  issues,  if  the  witness  is  unavailable  or  if  the  court  considers  it  in  the  interests  of 
justice:  R.  23(20). 

Orders  are  to  be  prepared  by  the  successful  party,  but  any  other  party  may  do  so  if  the 
successful  party  has  no  lawyer  or  does  not  prepare  the  order  in  10  days:  25(2),  (3).  If  no 
party  has  a  lawyer,  the  clerk  will  prepare  it:  R.  25(1 1).  Once  an  order  is  signed  it  is  to  be 
served:  R.  25(13). 

The  court  may  penalize  a  party  who  disobeys  an  order  by  ordering  the  payment  of  a  fine, 
penalty  or  costs,  or  anything  else  that  the  court  decides  is  appropriate,  such  as  striking  out 
the  party's  case  or  any  document,  refusing  to  hear  the  party,  postponing  the  trial  or 
imposing  any  other  sanction:  R.  31(5). 

Enforcement  remedies  may  be  transferred  to  or  from  the  Director,  Family  Responsibility 

Office  without  starting  over:  R.  26(12)-(14). 

A  recipient  may  require  a  payer  who  is  in  default  to  complete  a  financial  statement  once 

every  six  months:  R.  27(1  )-(3). 

A  recipient  may  require  a  payor  in  default's  income  source  to  disclose  the  payor's  income 

once  every  six  months:  R.  27(7)-(9). 

A  recipient  may  require  a  payor  in  default  to  come  to  a  financial  examination  under  oath 
or  affirmation:  R.27(l  1).  A  payor  who  does  not  appear  for  the  examination  or  refuses  to 
answer  can  be  ordered  to  reattend  and  to  post  a  bond:  R.  27(18),  (19).  Disobedience  of  the 
order  to  reattend  can  result  in  jail  for  up  to  40  days:  R.  27(20). 

Writs  of  seizure  and  sale  can  be  amended  by  statutory  declaration  to  reflect  the  new  terms 
of  an  order  changed  by  the  court:  R.28(3).  Writs  do  not  have  an  expiry  date:  R.  28(4). 
Courts  are  given  power  to  change  or  suspend  each  other's  writs:  R.  28(8). 

Garnishment  has  no  expiry  date:  29(5). 

Garnishees  are  required  to  give  notice  when  the  payor  stops  or  resumes  working: 

R.29(23).  Payors  are  required  to  give  a  similar  notice,  which  includes  notice  of  any  new 
income  source:  R  29(25),  (26).  If  the  payor  names  a  new  income  source,  the  clerk  will,  on 
request,  transfer  the  garnishment  to  the  new  income  source  and  reissue  it:  R.  29(29). 

Uncontested  divorces  must  be  done  by  affidavit  evidence:  R.36(5).  The  applicant  does 
not  have  to  prepare  a  motion:  R.36(6).  Once  the  necessary  papers  are  filed,  the  clerk  is  to 
present  them  to  a  judge:  R.36(7).  If  the  judge  is  not  satisfied,  the  documents  are  to  be 
returned  for  correction  or  the  applicant  is  to  have  a  chance  to  file  an  additional  affidavit 
or  to  explain  why  the  order  should  be  made:  R.36(7). 
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Timelines 


•  Judge  sets  limeluhle  al 
No  set  conference  dote  cute  conference  _ 


Policies  Related  To 
Government  Funded 
Mediation  Services 
Connected  To 
The  Family  Court 


POLICIES 

RELATED  TO  GOVERNMENT  FUNDED  MEDIATION  SERVICES 
CONNECTED  TO  THE  FAMILY  COURT 


□  PRINCIPLE 

Alternative  dispute  resolution  is  an  integral  component  of  the  Family  Court  concept. 
Accordingly,  family  mediation  services  shall  be  available  in  connection  with  all  Family  Court 
locations  in  Ontario. 

The  policies,  principles  and  practices  established  for  government  funded  family  mediation 
services  shall  be  consistent  across  Family  Court  locations. 

□  DEFINING  FAMILY  MEDIATION 

Mediation  in  family  law  matters  is  a  voluntary,  non-adversarial  dispute  resolution  mechanism  in 
which  an  impartial,  professionally  trained  mediator  assists  clients,  of  a  relatively  equal 
bargaining  position,  to  reach  a  mutually  satisfactory  agreement  on  issues  affecting  the  separated 
family.  Mediation  is  a  facilitative  technique,  not  an  advisory  one,  as  is  arbitration.  The 
mediator’s  role  is  to  act  as  a  facilitator,  it  assist  the  disputing  parties  in  arriving  at  their  own 
solutions. 

□  ISSUES  TO  BE  MEDIATED 

The  mediation  services  shall  provide  mediation  of  issues  arising  upon  family  breakdown 
including  custody,  access,  support  and  equalization  of  net  family  properties. 

□  STAFF  ISSUES 

Mediator  Minimum  Qualifications 

Mediators  shall  have  comparable  qualifications  to  those  of  a  “practising  mediator”  as  set  out  by 
the  Ontario  Association  for  Family  Mediation  (OAFM).  This  would  ensure  that  they  have  a 
professional  degree  or  equivalent  (significantly  directly  related  experience),  a  minimum  of  60 
hours  of  training  in  family  mediation  (a  basic  and  advanced  level  course),  a  minimum  of  100 
hours  of  supervision  and/or  a  minimum  of  5  cases  mediated  to  the  point  of  agreement  where  a 
practising  OAFM  mediator  has  provided  supervision  and/or  consultation. 

In  addition,  all  mediators  must  demonstrate  the  knowledge,  skills,  abilities  and  other  personal 
attributes  listed  in  Appendix  A. 
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Supervision  of  Staff 


Each  service  shall  have  in  place  a  quality  assurance  system  designed  to  ensure  that  its  services 
are  of  consistently  high  quality  and  that  service  providers  are  properly  screened,  trained  and 
monitored.  The  system  must  provide  for  the  monitoring  of  individual  cases  and  for  regular 
opportunities  for  mediators  to  meet  together  for  case  consultations.  Each  service  must  have  at 
least  one  mediator  in  a  supervisory  position  who  assumes  responsibility  for  ensuring  that  the 
quality  control  system  is  strictly  adhered  to  on  a  consistent  basis. 

□  INTAKE  AND  SCREENING 

Mediation  is  not  appropriate  for  every  case.  It  is  essential  that  before  a  case  is  accepted  for 
mediation,  that  the  mediator  be  satisfied  of  the  following: 

=*>  that  abuse  has  not  occurred  that  has  rendered  either  party  incapable  of  mediating; 

=*>  that  no  harm  will  come  to  either  party  or  the  children  as  a  result  of  mediating; 

=*>  that  the  parties’  desire  to  mediate  is  voluntary; 

=*>  that  any  inequality  in  bargaining  power  can  be  managed  so  as  to  ensure  that  negotiations 
are  balanced  and  procedurally  fair; 

=*>  that  parties  are  psychologically  ready  to  mediate  and  have  the  capacity  to  do  so; 

=*>  that  the  complexity  of  the  case  does  not  exceed  the  mediator’s  education,  training  and 

competence. 

To  protect  clients  from  blame  or  reprisal  from  the  other  party,  in  the  event  that  a  client  is 
assessed  to  be  unsuitable  for  mediation,  the  mediator  should  indicate  only  that: 

“Mediation  has  been  discussed  with  both  parties  and  the  mediator  is  of  the  opinion  that 
mediation  would  not  be  the  most  beneficial  method  of  resolving  their  dispute  at  this 
time. " 

Mediators  must  have  significant  experience  and  depth  of  knowledge  in  screening  and  assessment 
to  determine  a  client’s  suitability  for  mediation. 

As  a  general  guideline,  it  is  suggested  that  approximately  2  hours  is  an  appropriate  amount  of 
time  to  conduct  an  initial  intake.  This  is  based  on  an  average  of  one  hour  for  each  party 
interviewed  separately. 
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□  VOLUNTARINESS 


Fairness  of  the  mediation  process  requires  that  both  courts  and  mediators  protect  the  parties’ 
right  and  ability  to  make  free  and  informed  choices  about  whether  and  how  they  would  like  to 
settle  the  issues  between  them.  Mediation  services  should  be  strictly  voluntary.  Clients  must 
understand  that  a  decision  not  to  participate  in  mediation  will  have  no  impact  on  their  legal  rights 
or  options. 

□  CASES  INVOLVING  DOMESTIC  VIOLENCE/ABUSE 

Mediation  is  a  process  suited  to  people  who  are  in  a  relatively  equal  negotiating  position.  In 
cases  involving  domestic  violence/abuse,  where  there  is  a  clear  and  inherent  power  imbalance 
between  the  spouses,  mediation  may  not  only  produce  unfair  results  but  may  also  perpetuate  one 
party’s  control  over  the  other  and  potentially  place  the  disadvantaged  party  at  risk. 

Mediators  must  be  vigilant  in  their  efforts  to  screen  their  clients  for  abuse  and  other  issues  related 
to  power  and  intimidation.  Screening  must  be  conducted  during  the  intake  stage  and,  given  that 
direct  disclosure  of  domestic  violence/abuse  does  not  necessarily  occur  at  the  intake  stage,  there 
must  be  continuous  screening  throughout  the  mediation  process.  The  safety  of  clients  must  be 
placed  first  and  foremost.  Whether  victims  of  domestic  violence/abuse  are  identified  at  intake  or 
later  in  the  process,  they  must  be  given  support  for  their  disclosure,  urged  to  obtain  independent 
legal  advice  (if  they  have  not  already  done  so)  and  encouraged  to  explore  the  availability  of 
protective  orders  and  other  community  resources. 

The  mediation  services  are  required  to  commit  to  the  following  goals: 

1.  the  identification  of  domestic  violence/abuse; 

2.  the  safety  of  victims  of  domestic  violence/abuse; 

3.  ensuring  that  mediation  is  offered  only  when  it  is  truly  voluntary; 

4.  to  give  clients  who  have  been  disempowered  by  domestic  violence/abuse  the 
support  and  safety  whey  need  to  refuse  to  mediate; 

5.  to  identify  cases  which  are  not  suitable  for  mediation  and  to  refuse  to  mediate  in 
these  cases  while  suggesting  to  the  parties  other  means  of  resolving  their  dispute 
and  ensuring  safe  termination; 

6.  to  encourage  assertiveness  of  victims  of  domestic  violence/abuse;  and 
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7. 


to  provide  clients  with  information  about  community  resources  which  can  be  of 
assistance  to  them  and  their  children. 


□  PROTECTION  OF  CLIENT’S  LEGAL  INTERESTS 

The  mediator  must  be  in  a  position  to  know  when  one  of  the  parties  seems  to  be  operating 
without  adequate  knowledge  or  understanding  of  their  legal  position.  Mediators  must  have  a 
good  understanding  of  the  legal  principles  involved  in  the  areas  in  which  they  are  mediating. 
Clients  must  be  encouraged  to  seek  independent  legal  advice,  particularly  in  cases  where  there  is 
doubt  that  they  are  not  fully  aware  of  their  legal  rights. 

Non-lawyer  mediators  doing  comprehensive  mediation  must  have  access  to  regular  consultations 
with  experienced  lawyers,  and  other  family  law  experts,  as  necessary. 

□  MEDIATION  SUMMARY  REPORT 

An  agreement  on  mediated  issues  must  not  be  signed  in  mediation.  Mediators  must  advise  and 
strongly  encourage  clients  to  seek  independent  legal  advice  before  concluding  any  binding 
agreement.  The  only  document  which  should  be  produced  by  the  mediation  service  is  a  report 
prepared  by  the  mediator,  which  is  not  signed  by  the  parties,  detailing  any  agreements  reached  to 
date. 

□  FRENCH  LANGUAGE  SERVICES 

Mediation  service  providers  must  deliver  mediation'services  in  French  if  such  is  the  language  of 
choice  of  the  client.  Such  mediation  services  are  to  be  provided  directly  to  the  client  and  not 
through  the  use  of  interpreters  or  translators. 

□  NUMBER  OF  MEDIATION  HOURS 

Publicly  funded  mediation  services  should  be  focused  on  helping  couples  who  are  capable  of  and 
willing  to  resolve  their  issues  in  a  relatively  short  period  of  time. 

The  average  number  of  hours  of  mediation  offered  shall  be  9  including  intake.  This  shall  be 
monitored  by  the  supervising  mediator  for  the  service. 

□  MEDIATION  SERVICES  AGREEMENT 

It  is  good  practice  to  have  the  mediator  enter  into  a  mediation  services  agreement  with  each 
client  at  the  commencement  of  the  mediation  process. 
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□  OPEN/CLOSED  MEDIATION 


Mediation  services  should  provide  both  open  and  closed  mediation.  The  agreement  to  mediate 
which  is  entered  into  between  the  mediation  services  and  the  clients  must  clearly  describe  to  the 
clients  the  potential  implications  of  entering  into  open  mediation. 

□  LAWYER  INVOLVEMENT 

All  mediation  services  are  required  to  maintain  a  very  flexible  approach  with  respect  to  the 
involvement  of  lawyers  in  the  mediation  process.  Mediators  should  stay  in  close  contact  with  the 
lawyers  acting  for  their  clients  and  involve  them  in  the  mediation  process  as  appropriate  in  the 
particular  circumstances.  For  example,  lawyers  might  be  invited  to  attend  mediation  sessions 
with  their  clients  to  help  balance  bargaining  power  on  a  particular  issue  where  one  party  is  at  a 
disadvantage,  where  there  are  complex  legal  issues  involved,  or  to  help  parties  move  through  an 
impasse. 

□  ON-SITE  PRESENCE 

Providers  of  mediation  services  shall  have  a  presence  at  the  Family  Court  location,  including 
satellite  court  locations  where  applicable.  The  advantages  of  on-site  presence  include  enhancing 
the  credibility  of  the  mediation  service;  facilitating  communication  amongst  judges,  lawyers  and 
mediators;  increasing  the  likelihood  of  mediation  services  being  well  integrated  into  the  justice 
system;  increasing  the  accessibility  for  clients  and  facilitating  quick  resolution  of  narrow  issues 
where  appropriate. 

On-site  services  will  include  intake,  screening  and  mediation  of  narrow  issues  in  appropriate 
circumstances. 

□  MONITORING  AND  EVALUATION 

In  order  to  monitor  and  evaluate  service  delivery,  mediation  services  are  required  to  maintain 
detailed  statistics  on  referral  to  intake,  mediation  services  and  outcomes,  and  to  provide  regular 
reports  to  the  Ministry  which  summarize  this  information.  In  addition  to  the  reporting  of 
quantitative  information,  mediation  services  are  required  to  provide  qualitative  data  to  the 
Ministry  on  a  regular  basis.  This  may  involve  surveys  to  be  completed  by  clients  of  the  service 
after  having  undergone  the  mediation  process. 

The  information  collected  and  reported  to  the  Ministry  will  be  consistent  across  services. 
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□ 


USER  FEES 


User  fees  shall  be  charged  by  mediation  services. 

User  fees  offer  two  main  advantages: 

=s>  According  to  mediators,  provided  that  they  are  fair  and  affordable,  the  charging  of  user 

fees  results  in  valuing  the  services  more  and  also  in  greater  motivation  on  the  client’s  part 
to  resolve  the  issues. 

=*>  Fees  can  offset  some  of  the  costs  for  operating  the  mediation  service. 


Fees  must  be  structured  so  as  not  to  prevent  access  to  the  service  by  persons  of  limited  financial 
means  and  must  be  waived  for  those  unable  to  pay.  The  mediation  service  is  expected  to 
determine  the  client’s  ability  to  pay  user  fees. 

Fees  must  be  charged  on  a  sliding  scale  basis  according  to  a  user  fee  schedule  set  by  the 
Ministry.  It  is  expected  that  the  mediation  service  will  use  the  revenue  generated  from  user  fees 
to  offset  operating  costs. 

□  REPORTING 

For  the  purpose  of  daily  operational  liaison  with  the  Family  Court  office,  the  mediation  services 

are  expected  to  liaise  with  the  local  court  management. 

For  the  purpose  of  dealing  with  policy  matters  and  standards  for  service  delivery,  the  mediation 
services  are  expected  to  liaise  with  designated  staff  at  the  Ministry. 

□  LINKAGES 

It  shall  be  the  responsibility  of  the  mediation  service  to  make  the  community  aware  of  the 
availability  of  the  service  and  to  liaise  closely  with  the  local  judiciary  and  family  law  bar. 

Staff  of  the  mediation  service  may  be  required  to  either  work  closely  with  or  participate  on  local 
committees  (e.g.-  local  Resource  Committee  and  Liaison  Committee). 

□  MINISTRY  MEETINGS 

In  an  effort  to  ensure  consistency  in  standards  of  service  and  to  maintain  an  ongoing  relationship 
with  the  mediation  services,  the  Ministry  will  schedule  quarterly  meetings  for  staff  of  the 
mediation  services. 
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APPENDIX  A 


KNOWLEDGE,  SKILLS,  AND  OTHER  ATTRIBUTES  REQUIRED  FOR  COMPETENT 
PERFORMANCE  OR  MEDIATION  TASKS 

To  practice  in  a  court  connected  or  publicly  funded  mediation  service,  the  mediator  must  be  able 
to  demonstrate  the  knowledge  and  skills  and  other  personal  attributes  as  set  out  below. 

A.  Knowledge 

□  negotiation,  conciliation,  conflict  management  and  the  mediation  process 

□  family  dynamics  and  child  development 

□  law  pertaining  to  the  issues  being  mediated  including: 

=*>  the  legal  steps  involved  in  a  mediation  and  divorce; 

=#>  major  trends  in  the  case  law  relating  to  the  issues  referred  to  above; 

=£>  the  laws  which  can  assist  and  protect  clients  who  have  been  abused. 

□  the  effects  of  separation  and  divorce  on  parents,  children  and  the  extended  family 

□  in-depth  understanding  of  the  sources  of  power  imbalances  in  relationships  and  an  ability 
to  recognize  the  indicators  of  such  imbalances  in  their  clients 

□  where  mediation  proceeds,  knowledge  about  the  techniques  used  to  support  the  weaker 
party  while  remaining  impartial 

□  indicators  of  domestic  violence/abuse 

□  procedures  and  instruments  to  screen  for  abuse  before  and  during  mediation 

□  safety  planning  requirements  and  procedures  for  clients  and  staff  and  their  limitations 

□  community  and  educational  resources  for  referral  outside  or  for  use  within  the  mediation 
process 

□  alternate  conflict  resolution  options 
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□  current  public  concerns  regarding  mediation  practice 

□  multicultural  issues  in  dispute  resolution 

B.  Skills 

□  advanced  communication  and  relationship  skills 

□  advanced  investigative,  interviewing  and  assessment  skills 

□  demonstrated  case  management  skills 

□  ability  to  assess  the  degree  of  the  power  imbalance  to  determine  whether  mediation  is  an 
appropriate  option 

□  mediators  doing  comprehensive  mediation  must  understand  and  be  able  to  work  with 
various  financial  documents  which  may  be  relevant  in  a  case  involving  support  or 
property  issues,  (eg.  court  financial  statements,  budgets,  financial  statements  prepared  by 
accountants.) 
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THE  FAMILY 
RESPONSIBILITY  AND 
SUPPORT  ENFORCEMENT 

ACT,  1996 


A  SYNOPSIS 


Family  Responsibility  and  Support 
Arrears  Enforcement  Act,  1996 

A  SYNOPSIS 

The  Family  Responsibility  and  Support  Arrears  Enforcement  Act,  1996  was  proclaimed 

on  May  12,  1997.  The  following  is  a  brief  description  of  the  enhanced  enforcement  powers  of 

the  Family  Responsibility  Office. 

Enhanced  Enforcement  Power; 

PHASE  I  Proclamation  of  Bill  82  -  The  Family  Responsibility  and  Support  Arrears  Enforcement 

Act,  1996  —  May  12,  1997 

1.  INCOME  -  The  types  of  income  that  must  be  paid  by  an  income  source  to  the  Director  of 
the  Family  Responsibility  Office  under  a  support  deduction  order  are  extended  to  include 
lump  sum  payments  and  up  to  100  per  cent  of  income  tax  refunds  and  other  payments  that 
are  attachable  under  the  Family  Orders  and  Agreements  Enforcement  Assistance  Act 
(Canada). 

(Subsection  1  (1)  definition  of  "income  source",  subsection  23  (3)) 

2.  INCOME  SOURCES  -  Income  sources  are  required  to  deduct  the  amount  of  support  set 
out  in  the  support  order  unless  a  court  varies  the  order.  If  a  lower  deduction  is  ordered  on 
the  arrears,  the  Director  may  ask  the  court  to  increase  the  amount  to  be  deducted  if  the 
payor's  financial  circumstances  subsequently  improve. 

(Section  23) 

3.  CREDIT  BUREAU  -  The  Director  is  authorized  to  report  defaulting  payors  to  consumer 
reporting  agencies. 

(Section  47) 

4.  PRIORITY  -  Support  orders  are  given  priority  over  other  judgment  debts  under  the 
Creditors'  Relief  Act  to  the  full  amount  of  the  arrears  owing. 

(Section  66) 

5.  INFORMATION  -  The  Director  is  given  expanded  powers  to  obtain  information  about 
payors  from  any  person  or  public  body,  the  federal  government,  other  provincial  and 
territorial  governments  and  Province  of  Ontario  data  banks. 

(Section  54) 

6.  FILING  -  Extra-provincial  support  orders  under  the  Divorce  Act  (Canada)  may  be  filed 
with  and  enforced  by  the  Family  Responsibility  Office  without  first  being  registered  in  an 
Ontario  court. 

(Subsection  13  (2)) 


JURISDICTION  -  The  Director's  power  to  enforce  a  support  order  under  a  deemed 
support  deduction  order  is  extended  to  apply  to  support  orders  made  outside  Ontario.  . 
(Subsection  21  (8)  (c)) 

OPTING  OUT  -  Payors  and  recipients  under  support  orders  may  agree  to  opt  out  of 
enforcement  by  the  Family  Responsibility  Office.  Opted-out  recipients  will  be  able  to 
enforce  the  support  orders  themselves,  although  support  deduction  orders  remain 
enforceable  only  by  the  Family  Responsibility  Office  and  only  if  the  parties  have  not  opted 
out.  The  court  that  makes  a  support  order  may  specify  that  the  order  must  be  enforced  by 
the  Family  Responsibility  Office.  Arrears  owing  to  the  Ministry  of  Community  and  Social 
Services  remain  enforceable,  unless  they  are  also  opted-out. 

(Subsections  6  (7),  (8),  subsection  9  (2),  section  16) 

ASSIGNMENT  -  The  Attorney  General,  subject  to  the  approval  of  the  Lieutenant 
Governor  in  Council,  is  authorized  to  assign  any  of  the  Director's  powers,  functions  or 
duties  under  the  Act  to  any  person,  agency  or  body  or  class  of  them. 

(Section  4) 

NOTICE  OF  DEFAULT  -  A  payor  can  be  ordered  to  be  imprisoned  for  up  to  90  days 
for  the  non-payment  of  support  payments. 

(Section  41) 

WRIT  ENFORCEMENT  -  A  writ  of  seizure  and  sale  can  also  be  registered  against  a 
payor,  and  is  updated  by  filing  statutory  declaration. 

(Section  44) 

ORDER  REGISTERED  AS  A  CHARGE  -  A  support  order  may  be  registered  as  a 
charge  against  a  payor’s  land. 

(Section  42) 

ORDERS  MAY  BE  OR  BECOME  UNENFORCEABLE  -  The  Family  Responsibility 
Office  may  refuse  to  enforce  a  support  order  or  support  deduction  order  in  cases  where 
enforcement  is  unreasonable  or  impractical.  The  Attorney  General  may  establish  policies 
and  procedures  for  determining  when  enforcement  by  the  Family  Responsibility  Office 
may  be  refused.  In  respect  to  the  drafting  of  "enforcement  friendly  orders”  please  see  the 
attached  “problematic  wording”  handout. 

(Section  7) 

FEDERAL  LICENCE  SUSPENSION  -  Under  section  67  of  the  Family  Orders  and 
Agreements  Enforcement  Assistance  Act,  the  Family  Responsibility  Office  can  suspend  a 
payor’s  federal  licences,  including  a  passport. 


PHASE  II  Proclamation  of  Bill  82  -  The  Family  Responsibility  and  Support  Arrears  Enforcement 

Act.  1996  —  proclaimed  September  29,  1997 

15.  DRIVER’S  LICENCE  -  The  Director  may  direct  the  Registrar  of  Motor  Vehicles  to 
suspend  a  payor’s  driver's  licence  if  he  or  she  owes  arrears  on  a  support  order.  Payors  are 
first  given  notices  and  opportunity  to  pay  the  arrears  in  full  or  enter  into  a  payment 
arrangement  with  the  Director  or  obtain  a  refraining  order.  The  refraining  order  must  be 
obtained  within  the  30  day  statutory  limitation  period. 

(Sections  33. to  39) 

16.  COST  OF  LIVING  CLAUSES  -  The  Family  Responsibility  Office  will  not  enforce  cost 
of  living  clauses  in  support  orders  unless  they  are  calculated  in  accordance  with  the 
formula  set  out  in  subsection  34  (5)  ofth e  Family  Law  Act,  or  Regulation  176198. 

(Subsections  7  (4),  (5),  (6),  (7),  Ontario  Regulation  176198) 

17.  ESTATE  -  The  Family  Responsibility  Office  will  not  enforce  support  orders  against  a 
payor's  estate  after  receiving  notice  of  the  payor's  death.  The  recipient  may  still  enforce 
the  support  order. 

(Subsection  8  (2)) 


PHASE  III  Proclamation  of  Bill  82  -  The  Family  Responsibility  and  Support  Arrears 

Enforcement  Act.  1996  —  proclaimed  June,  1998 

Phase  III,  which  was  proclaimed  June,  1998,  includes  the  following  enforcement  measures: 

18.  JOINT  BANK  ACCOUNTS  -  The  Director  may  garnishee  up  to  50  per  cent  of  the 
money  held  in  joint  deposit  accounts  where  one  of  the  account  holders  is  a  payor  under  a 
support  order.  The  Director  shall  hold  the  money  garnisheed  from  a  joint  account  for  30 
days  to  allow  the  co-holder  of  the  account,  who  is  not  the  payor,  to  file  a  dispute  to  the 
garnishment  claiming  ownership  of  all  or  part  of  the  money  garnisheed. 

(Section  45) 

19.  PPSA  -  Support  orders  may  be  registered  as  security  interests  under  the  Personal 
Property  Security  Act. 

(Section  43) 

20  THIRD  PARTY  -  In  a  default  hearing,  the  court  may  order  a  person  who  has 

a  financial  relationship  with  a  payor  to  file  a  financial  statement  and  any  other  relevant 
documents  or  to  be  a  party  to  the  hearing.  If  the  court  finds  that  the  third  party  who  has 
been  made  a  party  to  the  hearing  was  involved  in  sheltering  the  payor's  assets  or  income 
from  the  enforcement  of  the  support  order,  the  court  may  make  any  order  against  the 
person,  except  an  order  for  imprisonment,  that  it  can  make  against  the  payor,  to  the  extent 
of  the  value  of  the  sheltered  assets  or  income. 

(Section  41) 


19.  LOTTERY  -  The  Ontario  Lottery  Corporation  is  required  to  deduct  the  arrears  owed 
under  a  support  order  from  lottery  winnings,  and  to  pay  the  deducted  amount  to  the 
Director  if  the  payor  wins  a  prize  of  SI, 000  or  more. 

(Section  46,  proclaimed  June  1998) 

HOW  TO  CONTACT  THE  FAMILY  RESPONSIBILITY  OFFICE 
Contacting  Client  Service  Associates 

For  all  inquiries,  client  services  associates,  who  deal  with  client  issues,  are  available  between  8:00 
a.m.  and  7:00  p.m.  Monday  to  Thursday  and  from  8:00  a.m  to  5:00  p.m.  on  Friday.  To  speak  to 
a  Client  Services  Associate,  call  416-326-1817  in  the  Greater  Toronto  Area  and  1-800-267-4330 
for  the  rest  of  Ontario.  The  Family  Responsibility  Office  recommends  calling  in  the  afternoon, 
when  phone  lines  are  less  busy.  The  Automated  Information  Line  is:  1-800-267-7263. 

When  calling  or  corresponding  with  FRO  regarding  a  case,  please  send  correspondence  to:  The 
Family  Responsibility  Office,  P.O.  Box  220,  Downsview,  Ontario,  M3M  3 A3.  Faxes  may  also  be 
sent  to:  416-240-2401.  Please  indicate  your  client’s  FRO  case  number  on  all  correspondence. 


Contacting  the  Legal  Department 

1.  All  correspondence  addressed  to  Legal  Services  should  be  mailed  to: 

The  Family  Responsibility  Office 
P.O.  Box  220 

Downsview,  Ontario  M3M  3A3 

2.  Service  of  any  legal  documents  required  to  be  served  on  the  Director  under  the  Family 
Responsibility  and  Support  Arrears  Enforcement  Act,  1996  can  be  effected  in  the 
following  manner: 

1.  By  mail  to: 

Legal  services 

The  Family  Responsibility  Office 
P.O.  Box  220 

Downsview,  Ontario  M3M  3A3 

2.  By  fax  to:  (416)240-2402 

3.  By  personal  service  at: 

1201  Wilson  Avenue 
West  Tower,  5th  Floor 
Downsview,  Ontario 
M3M  1J8 


PAYMENT 


1 .  The  address  for  cheque  remittances  is: 

Director,  Family  Responsibility  Office 
P.O.  Box  2204,  Station  P 
Toronto,  Ontario 
M5S 3E9 


2.  Payments  can  also  be  couriered  to: 

The  Family  Responsibility  Office 
C/O  the  Royal  Bank 
740  Progress  Avenue 
Lockbox  Dept,  3Id  Floor 
Transit  No.  2224 
Scarborough,  On 
M1H2X3 


3. 


There  are  two  additional  ways  in  which  payor’s  may  remit  their  support  payments: 
By  P re- Authorized  Payment  or  by  Telephone  or  Personal  Banking.  For  a  detailed 
discussion  of  each,  please  see  the  following  pages. 


Ministry  of  the 
Attorney  General 

Family  Responsibility  Office 
P.O.  Box  220 

Downsvicw  ON  M3M  3 A3 

Tel  1-800-267-72S3  (Automated  info)  T6I  1  -800-267-7263  (Informatjon  automatis&e) 

Tel  (416)  326-1818  (Automated  info)  in  the  GTA  Tel  (416)  326-1818  (Information  auiomatisee)  pour  la  RGT 

Tel  1-800267-4330  (Agent)  T6l  1-800267-4330  (Propose) 

Tel  (416)  326-1817  (Agent)  in  the  GTA  T6I  (416)  326-1817  (Prfepo$6)  pour  la  RGT 

Fax  (416)  240-2401  Telec  (416)  240-2401 


Minist^re  du 
Procuceur  general 

Bureau  des  obligations  famlliales 
C.P  220 

Downsview  ON  M3M  3A3 


Ontario 


Did  you  know  you  can  use  Tele/PC  banking  services  to  make  support  deduction  payments  on  behalf  of  your 
employees'  Tele/PC  banking  is  quick,  secure,  and  convenient.  Tele/PC  payments  commonly  reach  The  Family 
Responsibility  Office  (FRO)  within  24-36  hours,  and  can  be  made  24  hours  a  day,  7  days  a  week,  wherever  there’s 
a  phone  or  PC. 

With  Tele/PC  banking  services  there  will  be  no  more  cheques  to  write  and  mail.  Your  payroll  staff  won’t  have  to 
deal  with  calls  regarding  late  or  missing  payments  from  concerned  support  recipients,  and  you  can  use  this  service 
to  pay  many  of  the  other  monthly  bills  you  receive.  The  Tele/PC  banking  services  also  keeps  a  complete  audit  trail 
of  all  payments  you  make  using  this  service.  You  get  detailed  account  statements,  up  to  the  minute  account 
balances,  and  many  more  features. 

To  sign  up  for  this  convenient  way  to  make  family  support  deduction  payments,  contact  one  of  the  participating 
financial  institutions  listed  below. 


Institution 


Phone  It 


Institution  references  FRO  A r. 


Rank  of  Nova  Scotia 

1-800-267-1234 

A«omey  General  Family  Support  Ran 

Royal  Bank  of  Canada 

1-800-769-251 1 

Family  Responsibility  Office-Ontario  Ministry  of  the 
Attorney  Genera) 

C.LB.C 

I-80CM  65-2422 

Attorney  General-Family  Support 

Toronto  Dominion 

1-800-983-2265 

Attorney  General-  Family  Support  Ran 

Bank  of  Montreal 

1-800-363-9992 

Family  Support  Ran 

Canada  Trust 

1-800-668-8888 

Ontario  Ministry  of  the  Attorney  General:  Family 
Support  Ran 

Hong  Kong  Bank 

1-800-889-4522 

Ministry  of  the  Attorney  General  -  ON/Family  Support 
Ran 

Credit  Union  Central  of  Ontario 

1-800-661-6813 

MAG:  Family  Support  Ran 

FAMJL  Y  RESPONSIBILITY  OFFICE 
(formerly  the  Family  Support  Plan) 


Pre-Authorized  Payment . 

The  Family  Responsibility  Office  is  pleased  to  offer  you  a  new  and  better  way  to  pay  your  support 
payments:  Pre-Authorized  Payment  or  PAP. 

IT’S  QUICK,  IT’S  EASY...AND  IT’S  CONVENIENT 
With  Pre-Authorized  Payment  (PAP),  you  don’t  have  to  mail  personal  cheques  to  the  Family 
Responsibility  Office  every  week  or  month.  Instead,  your  bank  automatically  withdraws  the 
money  from  your  bank  account  and  sends  it  to  us.  No  more  keeping  track  of  payment  dates, 
writing  post-dated  cheques,  or  looking  for  a  postage  stamp. 

TO  START  USING  PAP 

By  completing  the  PAP  Application  Form  (on  the  reverse)  with  the  required  information,  and 
signing  the  declaration,  your  Pre-Authorized  Payment  request  can  be  processed. 

Attach  a  cheque  marked  "VOID”  to  your  completed,  SIGNED  application  form  and  return  it 
using  the  enclosed  self-addressed,  pre-paid  envelope. 


. or  Telephone  /  PC  Banking 

If  you  choose  not  to  use  the  PAP  method  to  pay  your  support  payments,  please  use  Telephone  Banking  or 
PC  Banking.  For  more  information  on  how  to  use  these  methods  of  payment,  please  contact  your  bank 
using  the  numbers  listed  below: 


*•  The  Royal  Bank  of  Canada 

*■  The  Bank  of  Montreal 

*■  The  Toronto  Dominion  Bank 

*“  The  Canadian  Imperial  Bank  of  Commerce 

*■  Canada  Trust 

*■  The  Bank  of  Nova  Scotia 

”  Hong  Kong  Bank 

Credit  Union  Central  of  Ontario 


1-800-769-2511 
1-800-363-9992 
1-800-983-2265 
1-800-465-2422 
1-800-668-8888 
1-800-267-1234 
1-800-889-4522 
Contact  your  Credit  Union 


IF  YOUR  EMPLOYER  IS  DEDUCTING  SUPPORT  PAYMENTS  ON  YOUR  BEHALF, 

PLEASE  IGNORE  THIS  FORM 


FAMILY  RESPONSIBILITY  OFFICE  (fcrrncrty  ihc  Family  Support  Plan) 

P.O.  Box  220,  Bownsview,  Ontario,  M3M  3  A3 


PAYOR’S  PRE-AUTHORIZED  PAYMENT  APPLICATION 

FOR  FAMILY  RESPONSIBILITY  SUPPORT  PAYMENTS 

Payor  Last  Name: 

Payor  First  Name: 

Payor  Case  No: 

Branch  Transit  Number: 

Financial  Institution  Number: 

Bank  Account  Number: 

Start  Date:  (allow  J  5  days  for  processing) 

DD/MM/ YY: 

Amount  of  Withdrawal: 

FRMXUJEINCY  you  wish  payments  to.be  made;  circle  one  : 

WEEKLY;  MONTHLY;  SEMI-MONTHLY  (1st  +  15™);  BI-WEEKLY  (Every  2  yveeks) 

W  M  SM  BW 


Home  Telephone  Number 


Business  Telephone  Number: 


Fax  No: 


mCLAMIlQlk 

1 .  Beginning  on  the  above  Start  Date,  I  authorize  the  Family  Responsibility  Office  to  withdraw 
Prc- Authorized  support  payments  from  the  designated  bank  account,  of  which  I  am  the  authorized 
signatory.  If  I  am  not  the  authorized  signatory,  the  appropriate  signature  is  also  provided  below. 

2.  I  understand  that  I  may  cancel  this  Authorization  at  an}’  time  by  providing  written  notice  to  the  Family 
Responsibility  Office,  at  the  address  indicated  above 

3.  I  will  inform  the  Family  Responsibility  Office,  in  writing,  at  the  address  noted  above,  of  any  change  in  the 
above  information  (for  example,  Banking  data  /  Withdrawal  amount)  before  the  next  PAP  is  due 

4.  1  understand  that  if  ray  support  payments  are  affected  by  a  cost  of  living  adjustment  (COLA),  the  Family 
Responsibility  Office  will  automatically  increase  the  amount  of  the  withdrawal  from  my  bank  account. 

The  amount  of  the  increase  will  be  equal  to  the  amount  of  the  cost  of  living  adjustment  that  is  in  my 
support  order  or  agreement.  The  Family  Responsibility  Office  may  also  adjust  the  amount  of  withdrawal 
in  the  event  of  an  order  variation. 

5.  I  will  inform  the  Family  Responsibility  Office,  in  writing,  to  the  above  address,  of  any  change  in  my 
employment  status,  that  results  in  an  employer  or  income  source  remitting  support  on  my  behalf,  which 
will  make  me  ineligible  for  Pre- Authorized  Payment  method 

6.  I  understand  that,  in  the  event  of  a  non-negotiable  payment  (e.g.  NSF).  I  will  be  liable  to  a  charge  of  S35 

7  I  acknowledge  that  acceptance  of  this  payment  method  is  subject  to  the  discretion  of  the  Family 

Responsibility  Office 

8.  1  understand  that  I  may  dispute  any  PAP  not  withdrawn  in  accordance  with  this  authorization.  Any 
dispute  must  be  received  at  the  Family  Responsibility  Office  within  90  days  after  the  disputed  PAP 

9.  I  have  attached  a  copy  of  a  cheque  from  the  above  designated  bank  account  marked  mVOIDn  for  the 
purpose  of  this  SIGNED  P re- Authorized  Payment  application 

Signature  of  Payor:  _________________________  Dale:  _ _ , 

Authorized  Signature  of  Designated  Bank  Account  HoIdcr:(if  not  the  Pay  or):  _  _ 


IF  YOUR  EMPLOYER  IS  DEDUCTING  SUPPORT  PAYMENTS  ON  YOUR  BEHALF, 

PLEASE  IGNORE  THIS  FORM 


The  rtcf>v 


PROBLEMATIC  WORDING  IN  SUPPORT  ORDERS  AND 
SOME  SUGGESTED  SOLUTIONS 


Problem 

Solution 

"Support  payor  to  pay  S200.00  per  month 
when  employed;  S50.00  per  month  when 
unemployed." 

This  type  of  order  is  awkward  to  enforce,  but 
if  such  a  term  absolutely  must  be  included,  a 
disclosure  term  should  be  added:  "Support 
will  accrue  at  the  employed  rate  until 
satisfactory  proof  of  unemployment  is 
provided  to  the  Director  of  the  Family 
Responsibility  Office." 

“Support  payable  in  the  amount  set  out  in  the 
Child  Support  Guidelines"  or  “the  amount  set 
out  in  the  Table  under  the  Child  Support 
Guidelines." 

The  Director  does  not  have  access  to  the 
payor’s  income  information  if  it  is  not  on  the 
face  of  the  order.  Further,  this  wording  does 
not  specify  if  there  is  any  extraordinary 
expense  or  hardship  claim.  Set  out  the  actual 
dollar  amount  required  to  be  paid:  "Support  to 
be  paid  in  the  amount  of  S500.00  per  month." 

"Payor  to  pay  tuition  fees." 

There  is  no  specified  quantum.  Include  a 
dollar  figure:  “Payor  to  pay  tuition  fees  of 
$4,000.00  per  year  to  the  support  recipient 

Problem 

Solution 

"The  wife  shall  pay  the  husband  for  the 
computer,  the  amount  of  54000.00.  This  sum 
shall  be  offset  against  the  husband’s  support 
payments  for  the  child  until  My  satisfied." 

The  FRO  cannot  set  off  payments  for 
equalization  or  other  obligations  of  the 
parties.  Provisions  such  as  these  should  be 
avoided.  If  the  intention  is  to  allow  the  wife 
to  pay  the  compensation  in  periodic  amounts, 
word  the  provision  that  way:  "The  wife  shall 
pay  the  husband  5400.00  per  month  for  10 
months  as  reimbursement  for  his  interest  in 
the  personal  computer." 

"Support  to  commence  when  matrimonial 
home  is  sold." 

There  is  no  commencement  date  for  the 
support;  the  Director  cannot  know  when  the 
matrimonial  house  is  sold.  Further,  there  may 
be  quibbling  over  the  exact  closing  date.  It 
may  be  better  to  draft  such  a  provision  to  read 
"Support  to  commence  on  the  first  day  of  the 
month  following  the  sale  of  the  matrimonial 
home."  If  possible,  include  a  specified 
calendar  date.  If  this  kind  of  order  is 
absolutely  necessary,  include  a  disclosure 
order:  "The  recipient  shall  advise  the  Director 
in  writing  when  the  matrimonial  house  is 
sold." 

"Spousal  support  of  5500.00  per  month, 
commencing  on  April  1,  1998,  to  be  non- 
taxable  in  the  hands  of  the  recipient." 

FRO  will  not  perform  the  gross-up 
'calculations  necessary  in  this  situation,  nor 
will  it  enforce  gross-up  calculations  performed 
by  the  support  recipient.  The  law  says  that 
spousal  support  is  taxable  income  in  the  hands 
of  the  recipient;  it  is  the  duty  of  the  person 
requesting  the  order  to  insure  that  the 
quantum  is  appropriate. 

T*  order,  made  April  20,  1998:  "The  payor 
shall  pay  child  support  in  the  amount  of 
51000.00  per  month,  commencing  May  1, 
1998." 

No  commencement  date  specified;  therefore 
support  accrues  as  of  the  date  of  the  second 
order.  This  may  lead  to  overlapping  support 
orders:  if  the  original  support  order  required 
payments  to  be  made  on  the  first  of  the 

2nd  order,  made  May  15,  1998:  "The  payor 
shall  pay  child  support  in  the  amount  of 
5500.00  per  month." 

month,  and  the  second  order,  made  on  the 

15*  does  not  specify  a  commencement  date, 
it  may  result  in  a  double  accrual  for  that 
month.  Specify  the  date  that  support  is  to 
commence. 

Problem 

Solution 

"Payor  shall  maintain  dental  and  medical 
coverage." 

There  is  no  requirement  to  pay,  and  there  is 
no  specified  quantum.  Include  this 
information,  as:  'Payor  to  pay  for  dental  and 
medical  coverage  through  Green  Shield 
insurance,  for  a  monthly  premium  of  S3 5. 00, 
such  premium  to  be  paid  to  the  recipient.”  If 
the  quantum  of  the  payments  is  not  known, 
the  recipient  will  be  required  to  file  a  sworn 
statement  of  arrears  and  attach  receipts  before 
such  a  provision  can  be  enforced.  Include  a 
term  setting  out  the  recipient’s  rights  if  these 
payments  are  not  kept  up:  'The  recipient  shall 
purchase  comparable  insurance  coverage  if 

The  Family  Responsibility  Office  cannot 
enforce  provisions  which  require  the  support 
payor  to  "maintain”  health,  dental  or  other 
benefit  coverage.  Such  provisions  should 
require  the  support  payor  to  “pay"  for  these 
benefits  or  to  “reimburse"  the  support 
recipient  for  such  benefits. 

these  payments  are  not  met,  and  the  support 
payor  shall  pay  the  price  of  such  insurance,  as 
proven  by  receipts.” 

“Support  to  commence  retroactively  to 
December  1,  1997.” 

Not  a  problematic  provision  in  itself,  but  if 
there  are  retroactive  arrears,  the  process  of 
.enforcement  will  be  simplified  if  the  amount  of 
arrears  and  any  repayment  schedule  is  written 
into  the  order:  "Arrears  are  set  at  S  1,000.00 
as  of  the  date  of  this  order,  to  be  repaid  at  the 
rate  of  SI  00.00  per  month.”  Otherwise,  the 
FRO  assumes  there  are  no  arrears  owing,  and 
cannot  enforce  them  until  a  swom  statement 
of  arrears  is  received  from  the  recipient. 
Further,  a  payment  schedule  would  be 
beneficial  to  the  support  payor,  who  will 
otherwise  be  responsible  for  the  full  amount  of 
the  arrears  immediately. 
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